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versity of opiaton on another groutd of jui fsadiorion ;
=Itm {llh:ml;l'l in the sonse of the 25th section « f the
Juwliclary st the pmm-flmr by habeas oorpis WUl
& suit, the position was not controverted by any
ard he thought that * suit

Idwin, Justios,
:ﬁw‘tﬁn." as used in the section, mean the
Ao : The Court do not sy thiat
uimuuui‘{wmda and the parties appear and Begin

E o case before It §s & sult when tho netion is filed
:::I'l:{he?rit peayed for. The suit of the party making
the application, 11 it is a st under the 251l section of
the pending sct, when the proceedings nre hegon, It is In
all the analogicos of the law conally o sult apder thie 6th
jon of the act of 1. Kot it is argned that (here must
m\w parties 1o the suit beeause the point is 1o Iy stnted
apon the request of either party, or thelr couisel.  Fach
# Mtersl and techinieal construetion wonld defent the very
nrpose the Legislature bad in view, which was to ena-

any party to bring the ease lere when the

int l’n controversy was & matier of right
sod mot of diseretion, and tl.r-- H\-mrd!-r 1 .l|: .
" ofder to  prevent a fallure » HELive,
E.':'.-fh wiut:,-.m.-.-ﬂ W wm{i- of enlargensent, atd pot of
pestrictions nithongh this case s hore er parte, it Walm ot
by thie Conrt belew, without » 1t r"!::‘n‘n;}:

il 10 Bave an

fons given to 1
vem fo Ll prartins st
et t o The #tilenn of the

the detention of the prisoner. i
record shows that this Is et only i fulr but cone Insive in-
frrence. When the counsal for Milligan presented to Ih."
fourt the petition for the writ of liubiis vorpus, Mr,
annn, the District-Attorney for Indiana wlso '-l]‘]'i'-'.fl'l’l.
and by agivement the appilcation wus mibpitied fo the
Court who took the case Im-u-‘r] adyissament, |;||,-t n;u::u-
x1 dl pneuneed thelr juubility fo agree aud niide e
“ﬂ!ﬂ:g!: Tt fe clenr thst M. Hrnna did pot represent
Er petitioner, snd why % Mis appearancs entered it
admiits of no otier solation P This thnt I was In-
rmed of (ke npplication, and  wppeared on bo
mit o the (iuw-rmlurnt”ﬂ;! mnlm-lI it ; 1 l.';n:-l:-:;:.unl-ht
cutor of Millignn, who elisimed it his
st 1 snd sounght in the only way

pprisoument was Ll 01
s ronld to recover NisTliberty. The case was i grave

one, aud the Court unguest jonably  diveeted that the lnw
officer of the (u‘un-rnmi-ul rl.n-ulllf lu‘- informed of it [Ih-
wery properly appeared, and is the facls were uneonteo-

wr{«ll. n}l:‘i dﬂ';l tneulty was in the apgiication of the
AW, there wus no nseful purpose tor b obit aned b fssnibg
he wril, The causs wias,

therefore, submdtted to the
Court for thetr considerution and detenminadion, Tt
Millgan clulped Lis dischargs fromn ciestods by virtoe of
the set of Congress relutlng to N biciis corpis wnd reguia-
Lang fudictal procesdings in certaln ensen, appreved Al
g 1. Did That aotion confey jurisdiction on the Clronit
Court of Indiann to hear this ciso §  Toiuterpreding i law
the motives which keve operated with tie L wislntime in
fwposing It are proper 1o be ¢ nglderad.

w

This luw was

ansedd 1 n time of great uationed perl, when our letl-
Lﬂ;.‘ free Govermnent was in danger, Au aried e
Bellon asaliist the nutlopnl suthority of greaior propor

o i pistory affonds 4 example wis rising, wnd
ablle safety roiuired thit the piviiege of the W it uf ha- |

2 shionld be snspended,  The Prosilont Lined
videdd il detalned sngpected porsons i |

tienlly suspe
%}‘ without trind, :
uestivned. 1t was clalined that Congress conld exer 1<e
Ia power, il thiat the Legsinture, amd nut the Prosi-
dont, ahould judge of #he soltttenl constdersiions on
whieh the gt to suspend It rested,  G1
$his great writ hoad wever belorw bheeu with
eltizen, and ps the exigencies of the twes
walinde action, It wos of the bighest i poctiic st t
whitluess of the suspension shouid Tiee equally estih
hed, 1t wis under these clrommstances, which were
clt 0 L0 nrrest The uitention of the countiy. thiat thils
ﬂw was passed.  The President was authoiised by it 1o |
puspend the priviiege of ihe wilt of luiwis corpus, |
Whenever, i hie judgment, the public  sifety |

uired, and he &, Ly proclemation,
ﬂo lﬂil of September, 186, reciiing dlnoeng utli
of this  stituio o suspeod it

the nuthority

fioe
suspénslon of the
of any one, bt stmply depdes to one nric

of this writ , It order to obtadn lis Jiberty |
therefore, to nguire under what elreansiances the Cots
I rightinlly refuse to grant this writ, when the i
gﬂant was it Lnerty to invoke (1= aid. The second :i_lul
Rhiird peotions of the [iw re explicit ou these points, Tl
15 pladn and duweet, midd The meaniig of the

sia carmot be mistaken, The public safely demar

£ if dhe Prosident thought proper to arrest o suspeoted
Em that hewshould be required to give the canse of his

wirit dovs ot authorize §
tend the privilvge |
it s o |

cention, ou the refurn to & wiit of habwas corpis, Bt
wan nof contemplntod that suck person should he de-

y bovond & certain fixed poiod, uu‘l- -
1

ined in cuse
sertain ndlciar proceedlags known te the oon
QVEre colnmuonend ggainst him, The Secietarics slale
and Warwere firected to furnish to the judges of the
rta of the United States a 1lst of the vakies of wll par
wisomess of war, resldent In thelr respuect-
wilsdictions, who then wore or  afterwand |
s held b1 custody by the anthordty of the Pres
who were eltizens of the Blites 1 which the ad
J_;‘;il ul irtbunnds wis uy- |
s fiirulstiod U u.‘|.-iI ;::I Jury |
and njonrned, and dil Lo Jn-
bk s mmed, e Wis !

aw

ive
ull
L B
struthon of tlg lgvadat
d. Aftgr the 1

of the Distilet econve

r

=

Lae | o s of 8tates which bave

but his suthoriiy to do this was | o

maring | F

i- | B8 cnse to tu
| hids gubly, unid, §

wavid find the gudlty punished. Tt Ia in these words:
!r‘ih all eriminnl ;mm-."’uw.-m. the aecnsed shall emoy .“";
rghtto p eperdy aud pullic trial, by an fmpartial jory o
ihe Btite and District wherein the erime shall have been
eommitted, whivh istriet shall bave b HEVisly B
cortuived by law; and to be jnformed of the patuve aod
caune 0f The seonst o, Lo be confronted with the w a8
nined liim, to hive compulsary grocess for ol aluing

s

W ea it Mis favor, and to last the n;d.-ln'm u'
" " qonse? These securities for peisoiii
conael for Tils defer s

serty thns embodied were suchag wisdom
%::tulluﬁ‘-nu-hﬁt|-u!-'¢l 1 b tecessy for the protection of
those peeteed of crime, And sostrong wis thee senm uf the
country of their impartaues, uid ko Jealous were thlu
peaple that these rishts, iehily prized, might be denied
thew by Implication, that when the original € oustitation
WS ]u'n'u.-utl for adoption, it apeonutered sovero n;rIm—

3 2 g T & it wotthil b é0 mended
sition ; aiil but for the belief that it wo o eatifiod.

as to embrace thom, would pever have bee
Time hos proven the diseernment af our sneesions, for
et sueh plain Eolish lau-

v the provisionsg expres f
;.'u.wi-!hanit itwonld m-:ln the ingenuityol min could |u:1
evade them, are now, ufter the Japse of more than 75
sars, sought to be ovaded, Those great wnd good men
oresaw Tt tronhlons thines wonld arise, when ruler and
prople woulil Bedome restive ander estratut, aul_l whk ;
eharp and decisive measurea to aecomplish ends devia
and it te princtples of constitutivnul
peril nnlees esta Jiedd by irrepealia-
worll hiwd Linght them that
1 e gttepigied in the fa-
s it for smlers

Iherty wonkil e
Wle lewe.  The history of the
what wos done o the pi Ir hl_ I
tiure. The Constigutionef the Lt 8 ¢
and people, cqually im war ard L L i m\-lr.- t\IEII
thie shifeld of 1ts protectinng all vlisses af wen et all tiues.
arid npder il clrviruktianoes, No doctidne myalving "."""f
periefONS COUBCUELICes Wik £AY romvented by the wit a
wan Ui that any of (s proyislons van TR (T :I'Ilil"ll sl.u-‘
g sny of the great cunTeen fes of the Goverioe nr:
syl o doctrine | ads direelly to unnrehy und derpotisig
but the theory of necosity on which 1t 1 Intsedd dn false,
fur the Govermnent, withln the Coustitution, Has all the

owors griiited 1o 0t Wi Bre HUCCRILEY LU |
iy povet) by the pesnlt of the

1

senen, is s been buppily | L
1:1\-1-.: offort 1o throw off lr'« Just putholity. Have any of
the right e iy thie Constitntion been vialat tin
the ou [ Al 1 { s0, what e dhey 1 Every
trinl involves the exerclse of Judiciil poxors i""il"l':l_':::

! Miltiey Conaniradon that trig
i l 1 of the judiehal
thes, be

w it songie il
derive Jis uu‘l.-urjl_\'f 1T U

Certadnly i e

power of  Hhe eonntty Wik N -
canse  the  Consitation GXpressy vists It 1o ome
Court, winl  sich inferier  courts

Fary
s it Cungress by
Lisdy, tiniad i is 0ot pawe

from Lime to time ondain and estil-
tepded thint the Conmlssion was o
oot ardidied ant establishod hy Cangyess, Thwey carint
justify on the mndate of the Preshilent, because e Is
Sontpsiied by low il has his approp o spliere of daty,
welthel 15 to e xocnte g ot nnke e w; midd thero Is
no unwritten criminal eode to which resort ean bo il as
s sontve of Jurisdlepion. Bt it s sald Uil the jurisdiction
omplete under the laws snd nsaees af war, 1 enn
Vit o usefitl phrpose 1o fanite wint those vws and
Auted, wihere Tord, sid on
1 tiever b applicd to cith
the authority of the
e oare open and thedr

¢ buw judicial knowl
L e Federal authopiiy w
onits alveiys opea to Heay erinin@
vess rrbeviiees, and no nEng of wir

wsiiges ate, whonee they
whiom thiy opernte.  Thes

Governtent, 4 wheve the
soeesEes by "
palige hnt n Tadli
ppresed and |
st honis and v

1d sniction i military il there Jor any offuise what
ver, of weitizen vl We dn wo wise connected with
wliitary sepviee L1 condd grant ok
power, and. to the honer of oor Natlounl dag
b b s, I lies pever been provoked by
stuta cointry oven to attempt its excivise. Onie

of thie plainest constitaticunl provisieps was Thw e fore in-
frineed wlen Milllgan was trivd by s Conrt not ondidned
Wl establislita by Congress aind 0ot copored of Judgos
¢ pood belinvior, Why wius he tot de-
it Coart of Tudiana to be procesded
g to luw b NO peaaon of gecvsdiy conld
A salnsg I, Dovanse Congress Bud doecknoe Pt
alnst the offenees charged, providail for thelr jpam-
s dreeted thet Conrt to ear and deternilne

01 ek pracofelly, trsnsectod s husiness gl
1t wecded no Dagonets to protoct JCamd m
vodd mo milkary awld to excente its Pulgmcnts, 11 wae
sl ntly disthglshed for patriotisu by
Jilges coggpissioned douring the Rebellon, v w

vided with juries apright, intellgent, i s de 3

sMarebal sppesinited by the g sidept.  The Goverumont
Tl 10 phxchit to comelnde thnt Mitiao, A guilty, would not
reert w0 0 thpt Court merited panlsianent, for it ioounts
disclose thnt f wos copstantly engueed du Uk triad of

dudlar offenced And waAR - never  iunterrapted o
Ita  adudndstiution '{ crimindi '"!‘”""- If it was
e T In iy L dsraetdd condition of
atfinrs to lewve Milligan onfostradued of s G |r‘l_\'I tn-l

oyl L LI L L

e b conspired @ ealust the Governtent, %ol
snd conifort 1o Robels, ntad fncited the peopde to jasmree
tiop. The low wrest T, coiifine hiim closely, rendel
his pewerless y Turt =chief, and then present
Girand Jury of the distriet, with pro of
f indieted, tey Bin acconding 1o th

of the common law, W tids had been done, the Constitn-
Hot wonhd Bave been vipdicated, tho Taw of 1063 enforced,
atid the seenrities for personind Hherty proserved gid de
fended, Aot her geisntes of freedogn was broken wlien

linrits of oertain military districts. and commandersap-
pralnted in them, and it 18 nrged that this, iuumiiih.a?y
sense, constitated themn the theatre of mlh:nr_v ot |!|:
tioie; and as in this cnso Tudinun i heen “m. Iw_ml o .
L peatenod with fnvaslon by the encioy, the vocaslon Wi
N ctinl Jaw.  The conclustun docs
furnished to establish martii von
Hot follow from the prowdses that It wrmies l‘lnl
eolleeted o Indipny they were te he o vl-'i_'ml “n.
another locality where the lnwe were bt ru l:.d i a:.
pational auihority dispitedd.  On her n-t_lli tl.nrt-w:u; it
hostile fort, 10 ouce tvaded, that fuvasion wanrhn:;
e, nndl with i al) pretext for wartinl lnw, bhmliu a
eannot arise from o pretended invasion. The neoes-
sity mnst  be actusl anl nt; the lnvm!\‘::u
fenl, sich as effectually closcs the conirta and deposes the
oivil administiation, It s difficult to sec how the afety
of the conntry required martial Jaw in Indiann. If m.:}'r
of her eitizons were plottitg treason thie {mwer of artvs
il sccure them until the Governient was prepa
for their trial, when the courts wore open wnd reanly to
try thems, It Wis 08 cugy 14 protoet witnesses I fore
civil na oomilitary tribmind, and ns there could be nn w
to conyiet except on anftleient legal evidence, sy
orgunlzed aid established court was better nhle
of this than s wilitary tribnnal composed of gentlemen
not trained to the profession of Jaw. It follows 1
whiat Las been sail on this sulgect that there are oee
sions when mariisl yule can be woperly applied, 1f n
forelet invision or eivil war the courts are setnally
closed, anid B0 s dmposahle to abmindstor  eriminal
Juntiee pecording to law, then on the theater of action of
willitary operstions wlicre war really prevadls there is n
piecesslly to furnish a snbstitiute for the elvil authority
thas everthrown to proserve the mrfety of the wrmy sl
gOCiety 3 ntd gl o Power I8 Jeft bt the wilitary, it is al-
towedl to govert by martisl lr-nll' nuthl the lnwe can have
their froe conrse, A8 necessity preates the pile, 2000 1im-
{in its daration ; for if thisgovermoent 18 cantinued siter the
conrta are reinstated, it 18 o gross nsurpation of power.
Murtinl vale can never exist where the cotuds i opn
and in the proper and whobst pieted e xerelse of their jurls-
dietlan, 1t i dd=o ponfined to the Joealhiy of aetmal Hostil-
ithes, Beeanse during the late Rebellin It conld not have
feen enforeed fn Vieginin, where the national anthority
wis overturned and  the courts driven out, It docs
not follow that it shonh! obtaln in Indiang, where that
authority wiss nover dispurted nd justice was always ail-
whidstered.  And g0 In the case of o forelgn ivasion,
wartie! rule mny hecome a necessity In one Stite when
i ap e it wonld be *mero lswless vinlomee,”  We
are oot withont precedents i English and American is-
tory Allustrating vnr views of this question, bt it 18
hardly necossary to make partieular refemncee to thewm,
Prom the first yene of the reign of Edward 111, when
the Fartlsment of England teversed the attaiolor of
the Fatl of Lanvaster, because he conld s e hoeu il
by 1l eonrts of the realm, and declared * that in tine
of preace hooman oughit o be adimdged w death for
tresson or any other offense withont being arralgtied
and licled to answer, and thnt regulurdy when the King's
Courie A open, and It 38 a time of peace, 0
Juttgment of law:" down to the present diy nutial law,
sm clninged o this cpse, lias beon vonilemn el l-.rnll Ty e
table Euglinh juriats as eontrary to the fandamental lbws
of the lund and subsersive of the Uherty of the sulijeet.
Diyring the present entury an nstenetive debate on s
auest ion geeureed fu Paciinment, weensioned By the trial
anld conviction by courtanaetinl, Bt Deticrira, of 1he
Rov. John Smith, a missio to thie negroes, on the
alleged grounds of siding sodabettivg a foruidahle fnsor-
roebhon b that colepy, Those eminenl statesmen, e
Foromghan sl Sie Jumes Melptosh participated §n that
detiate, and denngesd the teip! as Hlegal, becanse It Wil
ned wppearthiat the conrts of Low in Do vorithl nart
try offenses, aud it “when the laws chn et every

v

otlivy Ll i [ Ing wappr sl erimes s
inelt wmous ovie,” =0 sunsitive wore o Beve-
lationury fiuthiers On this suljeet, ail gl Boston wis

whinost fn o stite of shege when S, Goage 1
clammtion of wartial law, they spoke of it as aa ™
o st rsede e cotipst of e cotitien Jaw, i bnst
Y ereaf to publisl s ordor the ose of warthal law.”
Virghntn Asseribly desonneed o stailar meas re on the
le.m uf Gov, Dunory “ an pssimed yuv\'-'rq“ hich the
Ase, Veeeaiee B0 annnls the law
bl execrall Ry H
tems—minrtial nw.” Tonosome parts of the cou
P war of 1812 our of fleers e arbitory aen
iy ity teibunals tried cltizons who wore potin te

f all

yallivary “mervice.  Thesa  arrests  and trials, when
ot o nnthoe of the eonrts, were uniformly
comtdenined pa illegel, The coses of Sudth aet. Show and

MoeConne!l met. Hampton, repawted in 12 Julinsoh, are
iHnatratbons which we erle, nite ouly for the pribeiples
they deteguidne, nt on aceonnt of the distingnistied
nrists l'--:.rrnlv:i i the deelslons, one of whom fov wany |
e oceupled o seat on the benck. It s eontended that
‘},IITII wt. Borden, decided by tiss Conrt, 1= an nuthogits
for the clnhn of winriia) lew sdvisiced in this ciase. The
devlalon b5 mtsappeeleided. Thot euse

whtemgd o I:lm-ll- piatdl to st percacd
Grovertimeat by i vevolubisaney iz, Ilhode
sk unti]l that pomod had no othee form of Tocal govern
montthin the chorter granted by Kdg Charles 1L, o
ted, pud  ws  thet  Hadted  the dghit of  suffroae,
atl dbkd not provide for its own an tdlment, mauy |
citizgens Deeomsy dissntbafied beopnse | Legislntore
\\--nl-! not Tu?f.‘-i.i fh pelier in their power, pnd. withiug
the anthority of lew foruida s new and i whilent Con-

erow out of th
i

ol Colm

1
stitution, mid procecdisd 1o sesert lis futhority by force of
1il, as the 1

Thas ehid Goverimg it resistod this

b ilipoeted iy the act mnst be afforded,
| e wet wege pesitdyg and Jeft no diseretion to Courl or

tary proceeding. The act of Congress of March 3, 1463,
:‘ﬂln Fives all the legislation which scets to require con-
siderntion in this connection. The constitutionality of
Thiis wet his not heen guostioned, and ix not doubted. The
firwt soction anthorized the susponsion, during the rebel-
Jion, of the writ af haleas eorpus throtghout the United
States by the President. The two next weotions Tudted
this anthority in important respeets, The second seetion
yeqquirod thai lists u‘f ] persous, lelng citizens of Statea
i1 which the administration of the lnws had continued
untmpaired in the Federal Courts, who were then held or
might thereafter be heid as priconers of the United Mules
wnedir e anthority of the President, otherwise than s
selsoners of war, should be furnlshiod to the Judges of the
}‘iwnlr andd District Conrts, The lists transmitted to
e Judges wers to contain the names of all persons re-
sliltog within their papeetive ‘1umluum-m oharged with
violution of niationad liw ; snd it was required i cases
where the Grand Jury in attendance upon an of
these Courts shoulil termioato jte  session  without
proceeding by ndietment or otherwise weminst any

the 1st, that the Judge of the

fsh | prisoner nawed  on
urt shonld forthwich make un order that such prisoner
to i, discharge should be brought before him or

the 10 b ischarged, on entering into recogni-
anoes, i toquired, to keep the peses or for good Dol
vior, or to appear s the Conrt might direct to be fariher
dealt with gecording to law,  Every offleer of the United
Stites huving enstoildy of sueh  prisoners wis rogulred 1o
ohey and excente the Judge's order, undor pennlty, for
refitsal or delay, of fine and {mprisonwent, The third
seetion provided fn ease st of porsons othier than pris-
oners of war then held i confinement or thereaftor ar-
pested showle not be furpished within 20 dayr after the
assage of the aet, oF i case of subspquent arrest within
20 duy » after the time of avrest, that any citizen after the
terminntion of o session of the Graad Jury without ndict-
ment or presentment, might by petition alleging the fucts
and verifled by onth, obtain the Judge's ordor of dis
chierge in favir of any person so jmprisoted, on the
terins and conditions preseeibed dn the seeond seetion, 16
was e the duty of the Distriet-Attorney of the United
Eiates fo attend examinatiins on petitions for discbarge.
1t wis tdder this act that Milligan petitioned the Cieciit
Conrt for the Distriet of Tudianag for dischurge from fme
prisonment.  The Imhlmi of the Cirenlt and District
Conrts of the United  States In Indlans bad  been
fnteprpted,  The  ndwinistration of  the laws in
the Federal Courts had remwained animpaired,  Mil
ligan was (mprisowed  under  thé suthority of e
Prestdent, and  wis  not  # g‘rl’eom-r of  war
No Mat of  prisoners  had wii furnished o
the Judlges either of the Distrlct or Clrontt Courts, a8 ro-
quirl by Liw, A Geand Jory had attended the Clroait
Conrts of the Tudinng Disteict while Milgan was thove
Soptisoned, and bnd closed its session without finding
any (pdietmont of preseutment, or otherwise proveciling
agilnst the prisoner.  His cose wilk thos hrowght within
the precise letter nnd fntent of the net of Congress, nnlees
It can be sald that Milllgan was 1t llu}u‘lwm-d by e
tharity of the President, and nnpmuf of this sort wns
clatied in arguient on the part of the Government, 1t
I1& clear npon this statement that the Clronit Conrt
wis  bound  to hear Milllgan's  petition  for the
werit of habeas corpiis, ealled I the aot an order to
bring the prisoner before the  Judge or the (ourt.
widd Lo fsvie the writ, or, in the lnpguaage of the aet, to
smke tlie vrder,  The Arst question, therefors, “ Ought the
witt to desne 1 moust e answerod in the affivmative s aud
It is eiqually clear that he was entitled to thie diselarge
prayed for. It must e borne in mind that the ’prnj'rl' ul
the petitlon wus not for an absslite dischree, bt o e
delivered from military custody“Tnd fpriso nent, nnd,
it found prabibly gullty of any offense, e tH
over fo thie proger tribinl for inguiry aod puanibel
o, f ot found thus probably gullty, to e disebar
altogether, winl the express tetos of the net of Con-
gress required this aetion of the Conrt, The prisoter
wist b diseharged on glving such recognizanee ns
the Coutt alionld reguire, not only for good  behasior
1t for appearance, a8 ddrocted by the Court, to answer
atl e further destt with according to law, The first
wection of the aet authortzed the suspension of the writ of
Laliens curpys generally throughont the United States.
T he mecusd nud thisd sections Hinited this suspension in
cortiin casos within States where the admiuistration of
Justiice by the Federal Courts renuibned unbwpaied. Tn
thoae enses tho writ wis still to dsine, aod wwder it the
i-rtm-m-r was entitled to Lis @schnrgs by o Clrenit or
Mutriet Judge or Court, unless held too hall for ap-
pearnice o answer vhinrges, No other Judge of
Conrt condd make an order of Macharge nidder the
writ.  Exeept under the elrcumstances  pointed ont
Iy the wot, gedther Clrenit nor District Judge or Conrt
ol make stteli an onder, but ander those clremnstanoes
the writ tanist be bssted and the poltef from bm prisonment
Tl @ommunds of

Juder, A aifinintive answer wist theeefom ho given
to the gecomd question, pamiely © Onght Mitligan to be
diselirgvd wovonling to the prayer of the petition
That tho thisd question, nomiely, boid  the Miltary
Commission in Indianas under the facts siated, juris-
dietfon to try snd sentenee Milligan mnst be an-
swired negathvely, b8 an uuaveldable Intorence from
the afficmtive unswers to the other two, The Military
Comntssion conld hot have jurlsdietion to try and seu-
tonee Milbgan i e cotld not be detatued in prison under
his origingl arrest or ander seontenes, after the elose of o
session of the Grand Jury, without jsdistment or other
itk it nggninst i Tndeed, the gt seoms ta huve

dlet or pres nl oue of the persons Millisr T b
tled o ey : s L dutw of the | Miliis trial by jnry. The greut mhids of | nrms. _
g:ﬁ uitl.l.wh(l:;‘r‘*t“f_!am-]:f;'l 1‘1;;:} 'I::m:g‘l:r: lt:ll.nﬁ;l'h]}n;tn be | the il uponthie oorreet luterpre tution heilton was formddalde, ralbed ot the willitls 1o saludue | boen Trivaead on prrposo to séeurg the tnial of all offeises
discha 1 he do red it The refusal or omlssion to | 1o e i provisions of the Federnd Constiti- | i, and posscd gn Act decluriig pinttial low, Bopden, tn | of eltizeiis by vivil e, In States Whers these trib
Pariish the tst comdd not opergte to the injury of any one tho, mind Jidtielid dooislon bns been often fuvoked to scefile | the auiditary seeylore of the old Govermnent, broke open | nals wers nof Diterraptod In the  reular exercite
who was not [ndicted or wrw;:ldh\- the Grand Jury, for | thelr frue meaning, bul unthl tvcesifly noone everdonbieg | tie Lonse of Luther, who sopported the new, i onder to | of  theie  foaetions, uder If, i such  Stales
twenty doye laltul elnpsed fro te thine of Wis artest and it Vhe Figbt of trind by fury was fortificd in the orgunie | agert L, Lather brought suil ogad st Horden, sud the | the  privilege  of  the  wiit might b suspetided,
o u’n oy g e b l.jl the Grand Jury. He was | 1w agalr t the power of wltack, I is moie sssatlod, bt | question was whether, under The consiin any perron pomanded an dungerous to the  publie
nally entitled to iz m"lml.é@ as i the lst were fur- | 1f il ean be expressod dnowards, and ‘.:l‘T:L"'..‘u:-' liak auny | the Htate, Bordes was Justifled,  The Connt : S wnight b arpested and detidued uatl] efter the
hcyand any eredibie porsan vr petition veriflod by af- | Mt gy thix "'fv"‘"'"‘;"-" of the most valiable b o free | Stite *miay ase dis miliinrey lmti'-'rlol'-u down an armgd Girnnd Jury. Until after such session no

o o\rit'ruulnlu ol 1he jw.ll.'r-'h order fur thiat peryese. | --nl.'-a.ln ¥- n;lm e rved 1o every oo ace ulu-mtu{ orime wheis | fnsnrTey n.-ulm-—sn-nf 1o I wespntrotied by the cbvil anthify. | ¥ 1 conlid have the benefit of the writ, and
Ailligan tn his spplication te be rvlensed frem \npeison. | BOLatl Tiead Lt Brany OF HAVY, or | Htha In actinl sot- | iy, nod i e Leginlatore of Fhode Tsdand hovgil L | even thon e sach person eonlil b dischanmd exvept ou
wpeder | viee. Tha sixth auendmaont affrs L Wl erimingt pros- | perdl=o goeal nsto v 10 ftae 0f Ma i Ltasy furees sl | sueh torins s to future appesranse as the Conrt wight

‘ r e devlarstion of wartis] baw, there was v grommd on | impose,  Tlese provisions abyvions ¥ sontewplate ...,.-ul'l.:

ment averted the existones of every fuel uy l"“'a'l'l'i

the terms of this law to give the Cirenit Conrt of T

gurisdiction. 1 he was detained nenstody by the

of the Prosident otherwioe than 55 & prisoner of war,

Bbe was a citizen of Tudiana aud Juvd never been du the

mullitary or saval service, und the Giated Jury ol the s

triot had met aftor he Lnd Yeen arreated for a perid o

80 days sud nljourned wit

nst him, thetd the Conrt lud the right (0 entertaln his

on and determaine the fawfaloess sf s fprisonuicht

the word “Court™ Is not found in the body of the

pecond section it was argued al O Hor that the applioa

muhould have beoy made to & juGee =0 the Court ani
to the Cowt iself. Dut this

eonferred in the last protiso of e seetion vl The

Iy with a judge of K to discharge frofl -

g, It wins the sanifest dealgu of Congress to

o certiin remody by which apy oné depidved of

y could obtoin it agalust liw, €

session and cny adjo on the dischurge of the
ury agg befpre tuose who dup ly confinegent couid take
per ste]il (o ll:‘or:iﬂ'lll-‘-irﬁin-l':l Jon, l“"-s provide for
t‘u::lﬂlmrnr} ;l'u;hul'il_l' was given to the .1lwt
o grant veliel to uny party who could snow that
wndor L lnw bin "
Hherty. It was insiated thee Millime's cose wis defoets
fve becanse it old not state thiat the bist was fur

Wi ng
L}

“theld to the Judges g thiryfore It waa
v A1 B h} wiler which pertin
uf Act it W td, It 15 not onsy to eee Bow thin

emission could affeet the griestion of Jurisdicty M-
‘coutd not kuow that the list wes forbisand nnleas the
volunteeped to tell nloy, Iui Yp Jayr it royuire

record shovld be quaide of 11, 6F uuy budy bat.the

ormed of it  aver the fact, yihen the trath

mattor Wasn
ntl How

he svermeut, wheit e
Lor more than & days, bofore the \r)
which should have' oonsidered his case wet ot lﬁ{l'.;u-
1 Itis appareut, therelore, Wil 'n\{‘r the Haleas
Kot of 1983 the Ciroult Conrt of Tndfand had con
furisdletidn to adjudicate npon this coe, sl I 10
could not o M guestions vital t ghe progioes

© canss, they had the anthority, as we hate siyntin bn
& provions part of this apimion, aud it was thelr duty, o
pertify those gnestions of dsagréfmont (o thix Court fir
Atnal decliton, It was argued thut o fival decislon on the
; presented oughit to be wade, lecanae the partios
ho were dircetly concernod in the prrest and detention
wf Milligan were not before the court, and their pights
-.lg:t.:emgudh-rd by the apswor whidel should e given
to pquestions, But this court eannot Kuow what res
turn will be masde to the weit of Lutdos corpus w hen issted,
and It is very clenr thut no one is conclisive upan aiy
that may be nidsed to that relurn, o the snae
of tae law of 1802, which guthoriesd o cortilleate ol divicion,
» final decision means fnal apon the polits certiftod—nul
upon the court below, e thit it s estopped o puy -
wepse ruling. But it is sald Uhat this cus Ds ondeid, o8 the
on b that Milllgan wie hangod iw puarstianes of
order of the Presiilen Ithough we luye no Judicial

on the sutjeet, set the Inferenee s thot he is

alive, for otherw ise learns d connsel would not apgwar for
m and arge this court to decide his case, 1t cian never

~be, in this conntry of wittlen Constitution nnd lnws, with
udicing depariment to interpiet themn, that soy Chief
H‘umu could be so for forgetfol of his duty
s to onder the execation of & mun who denled the
tion that tried and eonvicted him sfter bis case
before the Federal judges with power to deckde 1t
who being nunhle 1o agree on the ginve guestions in-
volved, had, ucoording (o law, sent i1 to the Soprems
Poart of the United Statis for ¢ m.  But then 1he

ng:;l,km is infnrtons to the I thve wnd we disim s
E further considersation,

sinies that he was nnder wrrest

Court nmd Graud

. "4
Therw I8 nothing to kinder
is Court from an invertigation of the merits of s con
voray, The controlling guestion it this wise is this—
umthnfu-u stated in Millgan's petition stad the vex-
bad filed, had the Military Compuusalon mentloned in it
risdiction legally to try wnd sentence it Milligan
a resldent of one of the rebelious States or n poisoner
war, but a eltizen of Indiana for twenly years pust,
never in the Military or Xovad service, is, while ut his
s arrested by the Militay power of the United
tos, and on eortain criminal ohiarges preferred
, trfed and convictod and sentenced to b bisdiged by
I.I:lu;r Commlsaion orgauizged nnder the direction of The
gj h‘&fﬂmmdﬂ of the Military District of Iidinns,
ad this tribunal the legu! power aud authority to tiy
wod punish this wun f No graver question was ever cot-
aldared by this Court, nor ous which more nearly con-
‘“tb h‘u “:I the rﬂmle ]i::]\ti'i for it is the histh-
every Amerieun cltiren when clarged with erlive
mm m:!puumm M‘rnn&hﬂ.‘ to IIJ:'A.'. ' i
power untsliment I8 alone throigh the means
Rieh The laws have provided for that purpose, wiul if
y are ieffectual there Jo oo imimidty froin punish-
f, 1o mwtter how great aboffonder the Dudlvidual vy
or wieh biv erime may have shockaod the seus of
of the conutry or endumhd‘tln salnly.
_By the protection of the law, humun righits are secared.
] w that protection anid they are at the mercy of
wd rulers or the clamors of au excited people,
1 there was Inw to Justify tlls wllitury trisl it 18 not
our prosvince to Interfere; M there was not, L 18 aur
duty to declare the nullity of the whole provesdiog. The
: of this question not d?rud on pEguIent,
for precedence, numerous and highly Ulustrative
a wre; %@R precedents Dforin ws of the extent of
atru prescrve the Hberty and to relleve those
o eivil from military trinls; The foundera of our
ot were Datnlliar with the history of that sirug-
secared, o o written Constitution, every rvight
w 1y pe Tl w from power during n con
t’ Ty that Constitutivn, aud the laws aalbor
this question must be determined, The pro-
that instrnment on the administration of crin-
Justics are too plaln and direct to leave room for
iscoustruction or doubt of their troe weaning, Those
10 this caso are foind In that clause of thi
Constitution which savs, *that the trials of sll
umn in of {mpenchments, shall be by
the fifth and sixth articles of the
the lulms the right to be seeur
tirects o onr gl
o wurrant - sha
withoot prohable  cause, u:;&r
oL or he fifth  de
etarwise.

affirmation.”
sbhall e held to answer

or otharwise infamous crimn onless s pre-
W graud jury, excopt in cascs arising o the
ul forves, or the wdlitin whoen in actaal ser-
of war or prblic l‘lln!lnr. nor be deprived of
wymprﬂ‘i. without due process of low; and
guarauioes the right of trial by jury In sueh
ulations lJmiIhwl npright

aud with such
fuparthal Juriox, siid wu able bur, Lhe lusocent wil
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rent 1o the Court withoyt so aver-
dﬁl‘nﬂ g ﬁmj by the alsence of |

hout taking any grocesdings | U

| amendu

]

‘L Lol 80, Jor powWer 18 ex- | vlher -lhl‘
LC

arts nre not alwaya | 1
Gruod | those branelies of the

s out of | T

shonld De to Jenger restrilued of his

|

euntd Ll acctsed shadlegdoy the rieht tow speedy amd
|

wry—lungige biond enough
s, Bl the fifth, recognlz
¥ of py bulichient, or presmiiment efors
n he Ledd To pnswev dop Ligl colgnes, cacvuls
g ip the lll.'11i||(? of nivil forces, or in the
i when in wetval servioe Iy time of war or pulblic
A the fromers of the Constitution donliless
Hmlt the right of trial by Jiry, in the wixth
ut, 1t DOTEONE e TERT srfiijten Lo uitiet
]Iffl.‘l_lt O s hlxl L i the ffth, The discipline Dices.
&MY 10 the officloney of the army and navy, reguind
swifte t medes of trind i are fueolshed Dy the
dw courte; und In pursaanes of Phe porwer done
the Soustitiution, Congress Las declired the
uf trhal, aud the oy in which they shill be - |
r offonses comudtted while the proaty b= in th
mival servien,  Every one coppected with
miblio serviee, (& amenable o ths
ulich  Congresn  hae* erepted  for their
mwl while thus sepving surremlers s
by the civil conrts, All other
e where the Coutts wre open,
nraed with the gairnntesd the stimuble
privilege of tris ¥, This privilege oo vital pr
ple u.uir-;!nul U W lole adhministontion of eritliad jus
Pree, It s aatiold by sofferasoe, and eannot be fritterva |
ot eary pled of State. ory, political necessity, When |
prrevubs wnd the suthority of the Gosenuent e
aptsted, there is ho iffealty of preservite (oe sale
griards of ity for the ardhoey modes of 1R nee pever
negleeted, and no one wlshos it ofherwise. Hut if sochty
1x distigbed by civil] compuotion—1f the passions of men
aroused and the restenints of aw wesketiod i uot disre-
fegnards teed mnd should reevive thes |
Ditrosted with the punvdipnship of |
thee ecanstitation and ews, 1o uo other wny can e Triitis-
milt to posterity  wiitnpodred the blessiigs of ety con-
soctited Ly II;(’ sacrifices llfllllf RBevelntion, Tt s clwined |
mu““%i..t] AW Sl {18 bivad aulinile the e
coralnes -‘.-'r this mdiltary commlssion, The propogition s
tile: That Th A He of war the fon uder of an armed
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Jurisdiction

Persitin, eitire g ¢

garded, these
W Lifud ehre of Lhus

foree, i in hls optiden the exlzeugcion of the pountry
dengand I, wnd  of wlmf. W s to Judge,
e . tho paWE,  WINRY " (e . Jives . of Fu

1oy distriet to suspend all eivil right= fipd thilr reme
re subfoot—citizens pe well un solddery to the mile
ig will, aud the exelse of hls Tawial aotdopis «
i restradned, e xeepd by his superdor offlesr or U
detit of the Usitod States, {l’ 1hais j':'nu-a;l:l‘- 1
to the estent olubued, then when war exists, forklen
or domesti=, pnd the country I8 sulklivided info mil
ftury  departments, for were eonvenlenee, the con
neatider of ope of them, cag, W Be chooses, within
the lwlts, on the ploa of necessiiy, with the ap-
yroval of 1 Lxicutive, substitnie miblitury foree fogp
aml to the exeln of the Lews, and punish wfl per-
wops as he thinks right wod ygovper, with fixed or
cortidn raies.  The etatemont of this projrosition showa its
anien s for i e sepublican government s o full
; A thore ks an end of Jiberty repnlatod by law, wie
tlal law, establlshed on snch & Dids, destroys evory
guarantee of e Constitotion and effortually reders the
wiitary ludependont of wd wnpwor to the elvil power—
the attimpt 1o do which Wy the Kiug of Grout Britulu was
dvetmed By onr fatlers, sne b an offonss that they o wadgriienl
it to theworkd, wxonn of P9 canwes whitch mpelled tacia te
daetare thetr ndependen® . Civil liberty nnd this kind of
miarthal 1w canstol eudure togother: the autagonian i«
trreconeilabile, wd o the eonflict one or the other mns
perish, This nation, s expericnes has proved, cannet
whwava reioaln at peaee, id has no right toexpect that
it will always huave wise sod Womane laws, sincemnly
attached to thy prineiples of the Constitution.  Wicked
wen, ambitious of power, with hulred of Biwrty sl
cunteispt of law, may T the places oceipied by
Washington wd Liueoln, and if thix vight is coneedid,
atil the calamitles of wir again befall us, the dangers 1o
liusn Yife und Uberty are frightfal to contomplute, 17
or fathers had fulled to provide for Jost saeh & con-
tidgency, they would Buve beon falia to the trust veposed
I thep, They knew, the Wistory of the world told thew,
the nation they were founding, b its existencs short or
Jung, would by involvoed in war, how often o how long eon-
tinued, Dunsas forcefghit conld not tell, wnd that wnBudted
!.uwvr wherever lodged at such o thue, was specinlly
warardons to freemen, For this awd other welighty vea-
pons they secured the loheritinoe they had fought fo
pouintadn, by Ineorporating in s writton Constitution the
sfegnanls which e had proved were eranutinl Vo ita
'rrl-.-qr\-mlull. Not one of these sufegnards cau the Pros-
dent, oi Congress, or the Judiciary distarb, except the
G Colicy rl;lrui the writ of haifeas corpas, !
1 is essential to the safety of every Government that in
o great oriats like the one we huve just pussed theangh
thers shonkd be a power somewhers of suspending the
wril of lutbeas corpms. In every wier there ape oen of
rn-\- lously good elinrneter wicked enongh 1o couusel their
cllow citioens to reslit the measunes deemed necessary
by & ¢ood Government to sustiin s just unthorlty aod
overtlivow it enemics, and thelr intluence mny Iead to
dangerons combinations, i the emergeney of the tinesan
Domediste public investigation uccording to law may not
be possihile, and yet the perl) to the country may be too ln-
1aluent to suffer soch persons togo ot Jarge. Unguos
tigaably,there s then an exigency wiieh dennds thiul the
Government, 3f It should see fit, in the exorelsaof a jproper
discretion, to ke preests, should not be requived to pro-
duce the persons arrected i answer to o writ of hisleas
corpus. The Constitution goes no further. It docs not
say after i wiit of hnbeas corpus bs deniod a cltizen that
B aliall be tried otherwise thn by the conrse of common
Taw. If it bad intendod this result if was ey, by the ueo
of dlrect words, to fuve scomuplished it.  The lustrious
men who framed Thst jnstruiment were guarding the
foundations of civil Hberty against the abuses of un-
limited power. They wers full of wisdom, and
ssons of history  fuformed them that o trial
Wy an establ court, neslsted by an  lwpuertial
Jury, was the oily sure wiay of protecting the citizen
nguinst and wrong,  Knowing this, uw,'
HNilted the suspension o oue T‘m gt aud left
the rost to remain forever fnviclable, Bat it is jusistod
t mr::i of the conntry in time of war demunds
that this b clalm for martinl lw shall be sustalned.
11 thls were true, it could be well sald that a coantry pre-
served at the suerifloe of sl the eardinal prineigles of
Hberty 18 not worth the cost of preservation. Happlly it
tsnot so, It will be borne o mind that this is uat{ke
questign of the power to lnm-laim martinl lnw when war
exiats in w community and the courts and civil authorltles
wre overthrown; wor is s question what rale s military
commander ut the Lead of hs army ean {mpose on Statecs
fu pebeliion to eripple thetr pesonrees and guell the insue-
peetion, The Judsdicotion  elalwed I8 muclh more ex-
teasive,  The necessities of the relellion  required
that we Juyul Blates aliculd b plived within the

L eonutry, sl ghonld recelve the heaviest penaities of the

this Comt conld question s &
aetod vuder mflitary ondersd of the Charter
it, which had been reeoguized By the gmll
uower ol flhig conntry and was aplield by the Sate Jnili
chary, bt was Justifled in I-m.l&.r:u e and  entering
Listfies's hovse,. Tulk 12 thé éxtent of the declslot. Thers |
was o question In fsene il the power of dedlaring
el Taw nuder the Feders] corstitotlon, and the Court
ditd pot gonsiderdl uepesspry o w hat exteint nor uoder |
At s Lhnl power may b oxep bl By T
Slate.” W do vot diem (0 baportant fo exatatne Saribr
the wdbindged eoser, wnd shall therefore eopn lnle wiling it
any nidditppgel relervige o il isariijes, Tu the tind
fuestlon, tien, on whilelt the Jimiiren In T".'n- wore Opwesci] |
in opinion, on answer i thie peegeative mnst e peturiosd
It is ponpwr U sy, althomgel Millizoi's tond wnd ponvie
thon By a Milltary Connnislon was Hieeal, ot 3 gl ot
thie erimes tnputed to Wi, o 1 Li=
todnded by wn estubiisiied
servied severe  punialipent. Open
wensires desped necbssuty to subdoe n
by those who enjoy tha proteotion of the Liovernmeult
and Bave not the ogense even of prejodioe of seefion to
rll ad I thedr fevor, is wicked: but thst resistanee
sweoopues un epormons ettt whon @ weigities Lhe forin
uf W seret political organbeatl il to opipese e
Faws, and wileh seeks by y mienns to ntradoce
the enetubes of the eonptry into pwaeefil o ftidtle s,
there to light the topch of eivil war, and thus over
throw the power of the Unitod Btates, Consplracies
Hke these at such & Juncture arc extroniely periloos, nod i
those concersed tn Them are daugaions £ucimles to thvir

luw, us oy exatnple to deter othors from slilag
nal conduet, 1 i8 sndd the sevenitios of the laws
theni s but Pongress wios ohlisdd to eniser sevepy
fo mest e erisie-and, an onr highest civl] duty
1o serve our country, when o dinger, (e Ltk war s
woved (ot vissarons Leva, w lon necossary, will T g hiers
il e el by e potrlatlc people stnaggling T Pt E YR
the rleh Dlessings of o foee governmont, The two oman
Ing guestions (o this case mmst e answered dn Lhe
aftinuative, The sitspeiiston of e privilege of the writ
of hubwas corpns does not sgspend the wrlt dbseif,
Thig wait fesnon us noqgatter of eonese, wnd ot the Tetur
mfh.» to it the Court rtchlw;. wiethil oy 1..||r.r
applying Ix denled the gkt 87 procecding any further
with 5. I the wdlitery trlal of MULgsn wps oo
trary to baow, thyn e s entiflea, on the facts stated
In bis petitton, 't be dlschorged
verms of the act of Congrves of N
laving been

il 0, Tl
puldeted non g

dlani, ot i the wliitagy of nuenl sersioe, wd was de
tnined tn elose confinement by onder of the Presudent
from the Sth diy of October, 180, until the = vond duy of
Juntey, v, wWhen the Cleosit Court for t

Indiana, willh a Grapd Jury convencd ln sessl
Whinnugedix, and afterward on the
month mjourned without finding an indictuent or
sentment agaln=t hioh. 0 these averments wore toie

it thele truth is conveded for the purposes of this case
~the court was reguired 1o Jiherate him on takies cor
tiin aathis preseribods by the low, and entertog into
ooendzanes for s gomd " behaviop. Fut 10 s usisted that
Milligin wis w prigoner of war, sl therefore exoinded
from the privilege of the statute. TE 18 not easv to
Kioe Now e van e troatod s a prdsoner of war when
e Bved in In o fur the past @ Years, wos arrestod
there, and Teud not been  duping the lato troaliles
yoesident of auy of the States (o rebellion, I o Indiana
T w:lﬁrlwal with bad mwen to assist the encmy, he ls
!lllll!nllll e for (b b the Courts of Tndiana s bt whon tried
ur the oifonse b eanoet plead the rights of war, for he
wis not emgged dn Jogal sets of hostility bgatust the
Govermment, sud only such persons, when capiored, are
1 ers of war, 1 he cannot enjoy the mmmities at-
tcling to the chaorueter of o prisoner of war, how can e
b mildect to their pains snd penaltien ! This ease, as
woll as the Kludied case of Bowles aud Horsey, wak dis.
sl of ntgthie last termn, wnd the proper orders were oo
{«-wnl an recard.  Thore s, therefore, o sdilithonal entry

regulred.

Ex parte, Iz puatter of Luiibden P, Millivan, petitioier

On A certifiente of divieon of opinion betwern the
Juelzres of the Clrenit Conrt of the United Stites fur the
Distrtet of Indisng, Me, Clitcd-Justice Chtse delivered the
Tollowing ophudon :

Four membors of the Court, eonenrring with thelr
trvthren in e order Hepetofore made fn this case, hat
unable to coneur fn Rome importout paeticalats with
the  opinlen which  lns  Just been  read, think it
thelr duty to make a seporate stiteawent of thelr
views of the wholn case, o do not doubt that the
Cirenlt Court fur the Distriet  of Indlasi bl Juris
diction of the petition of Milllgan for the wet of hideas
corpus, Whether this Court las Jurisdiction upon the cer.
tittoutes of divislon aduits of more guestlon, The eonstrge
tion of the wet anthorizing such certificates whicli has
hitherto preyvotled here, denfes jurisdietion fn cnses whem

the eortificate  brings up the whole canse  belore
the Court; bt noeune  of e wiljodicated  cases
pre  exoctly dn o polur, and  we  are willing to

resolvo whelher doubt wway esist in favor of the earliest
possible auswers to n}ﬂutlnm involving iife and 1ib
erty, We ngres, therelore, thal this court nuy properly
auswer questlons cegtilied 10 sieh a cse ns that 1w fore
us, The orl nes with which Milligan was clinrged woene of
the gravest cnarseior, sod the petition nod exluliis in
the recoi, which most here bo taken ns traey aduit bis
wilt; but whatever his desert of punishment mas be, it
& more impoi ant to the country aggl to overy cltisen
thit he shonld wot be panished under s egil sentencs,

sunetioned by  this Court  of lust  resort,  thao
thut  lwe “should e uishedd ot all. The laws
which protect the liberties of the wholp poopile

must not be vielated or set aside tn order to fufliet, even
;l!l‘l:un the guilty, enauthorized, though merited fustiee,
rhe trinl und sentencs of Milligan were by o Military
Commission, convencd in Indiina during the Full of lur?.
The sction of the Commirsion had heen under cousidori-
tion by President Lincoln for some time, when e himself
beennie the vietim of an abliorred conspirney. 1t wis ap-
proved by bis snccesor o May, 1865, and the sentenee wis
ordered to be ew into execution. The proceedings,
therefore, the t sunotion of the Executive
Departinent  of the  Governmeut.  This

santh
requires  the  most  pespectiul  and  the lm':I"l
ecarvfl  conslderstion of  this  Cowrt.  The  seli-
tenos  which it supports mut not bo set  oslde

excopt upon the clearest convietion that it eauunt be re
mrrlrd with the Constitution sud the constitutional le

Ialution of We must inquire then what
tutional wm PROViALGL) DAV {Mﬂr d'uﬁ”u'vb

from casiody by the |
The pro- | the governtpent of e .
wlons | vide for trisl and pupishiment by Milltary Conrts without

vislons of this
poiet of tids opinjon, we will uot restato the viees there | Jurv. Bt has been so anderstomd and exercisol from
presented,  Millgan avers that hie wigs o olbizen of i *ll.l dloption of the Constitution to the presedt i

trial o sontence than that of o civil court, nud we vonid
not wwsert the legality of trial wmd sentence by n Military
ominisalon under the elrvnmstatices specifled in the
illsrw

wet and deseribesd by the  petibon withot
parding  the  plain  directions of Congress, Wi
BETEe, Aore, thit  the  two  first  goestions

1ifled must receive afftromtive answers antl the lest a

LS
negabive.
ol the s b of Comgeross ednloe suich answors
think 1t pecessnry o i-m‘l( Iy onil heset puovisions,
this we Dl apffoletit wml controliing reasone for
ot tastons, Bt the oplndon which Nas Just been p
oos frther, and as wo npderstand 18 aserts not o
hat thd Manare « guisston held lg ludipus sones ot
pt horiged Iy Clonieress, Bt that it was not s the paver
of ongtess 1o atthorize W from whlel 1 may be thought
to tollow thut Copgress has no power to indesnily

Wi lo not doubst thnt the positive provicons
We do not
It

afticers who aompesed  the  Connalssion  azulnst L
Mty in Civil Courta for acting as e o of it
W dannol sgree totlite, We ngres inthe pao ot Thad
sio Dopartinent of the Gaseroiy 1 State
tiedber the Preshdent, nor Cong Oy ts
eI TS T T o L ol gdven by Lhe Constit Wi
wrsend fnily toomdl thiet b= saldd i the opinion of t i

e vatioe of the tebal by Jury, awd of the olher conet

tistmsnind safeenirds of viv I Biérty, amd we conenr alsa in
witit bs sl of the wiit of Nnbwbis dorpis andd of its xus
peenisiat, W ihe DWW Pesaryatiomn First, That in oir fuig
tent, whon Lhe writ Is stag i, the Esecutive bs an
thotiae] Lo arrest om well s fetndn: wanl sevoid, thit
there are cases In whieh the privitese of the weit befoy

stiepenided, tilal il prnkslient by Mty
Combssion, in Btates  where  Ovil Conrts g
wpwety, pin s b aithoris A by Copgrvss as willi pa prrest

and detontin. We think that Congress lod  poser,
tiongh ot exervised, to anthorine the Military Cominis
sl w! wia Weld in Fedlonn, We die non Thindk it
[ ary t tsettss ot large the grontds of onr conelisjons
We v i Brdedis indicnts some of tiem. T Coostititlon
Mol provides for wdlitary toenl ks wi relvil
govermment, ne o we des ot stamd it to b clintpied
that the eis il safeanmnsds of th onelitintlon bave &)
cation (i cpses within the propr -rllvrr of the Tonn
Whit, then, e that proper splione ! Conueress lis
wiker 14 nu;q 1l support  arumes, to o
l'{ain';' g ﬂl:lmt&i}‘l n ngiy, tooom ke Tuley
?- vt saf governoent and  veguintions of thy Tahd
and naval forevs, and to provide for povetlinge suil
wrt of the wiitie ae may e fn the service of the Undt
tuted. B0 1s sk dended st the pocter tomake riles for
Ay A Yy IH oA pewer 1o gy

™

fifth or any aeodie
L]

thi
alvidblge that powaer, s arlabng n the land
naval foroes, or fn the mdlitin o actual serviie in time

nor fn our judgrent &

of war or  publie  dunger,  pre expressly ex
eoptedd from the il wmewdiaent, " 1hat  ne - person
1 we held to answer for & capital or  other

erime unless on o proseaimeat o lidiet
Jurr; and Ab s widimine thint the exeep
other nmemdments gs well ws to e firth
Now, wo uhderstp d thiis exeeption to Jave fhe saite e
wirt anid offeet o the powers of Comgress (i relition to
e governent of the aray and sy st the mibitla lind
Dty voitond b the smendiient, and edscs sl the
powers, and hid been exprea |y excoptid from e oy
o The Btates most Zealons of ot romemims s wgon Hiy
Wiwerthes of L clidzen, when proposdog alditional safy
gunrds i the form of aiendmoents, sebmled specitleally
from thelr effect cnses arising In the government of th
fand and waval forves,  Thus Massachnsetls  proposed
Phast * o prerson shat] b fried for iy erime by witieh e
wonld nedr an Intamons puylsliment or loss of 1o antil
Ties b flest tnadlegedd by s Grand Jory, exeept i suck *
ia iy et b the government il regubistion of the lal
forees, The exeoption (n ebdlie sowndmonis, propoesecd
by New-York, Maryland and Vieginks, wis o the same or
equiyilent tern The nmendinents  proposed iy the
Stites were considercd by the Ist Congross, and sueh s
wore nplll'm‘r-rl Vi st ane were pud in form and proposed
by Lhnt bawly to the St . Amiong those thos progosnd
and subwequiently ratified was thit whieh tow stianils s
thiesft 1t b ntoendiment to the Constitution. We cannot doli
that this wmendment was Intended 0 havo the s
forve mud effect s W aueidment  proposed by e
Btated,  We runinot seron oo coustonetion whivli will
s pesar om thie exeeption in the Tt amemdment a sonoe
other thien that obyjonsly Indiented by the petion of the
Rrate Conventions, W think, therefore, that the paoice
uf Cotgtrvss b the government of the il and uae, |
fosvews wind of the militin by not at nll effoctol by the T
or wny other atoendment. 16 b nob neeessary to atleagn
any precise definition of the boutidaries of this power,
Hot mov it pot be sald that govermmaont  Dicludis
protection and defense ps well as the resulation of iu
tornnd wdminisiration 1 Aud it i fmpossible to dnagine
eoases i which olticens conspielng or witempting the de
striction or grost 1ujury of the Natlonal forees, may e
stulected by Comgres to militry tria) sond paisione it in
Ll Just exerelse of this nudoubiteld conatibutlvnnl power !
Congrens In bt the agent of e nation : aml does not the
senarity of bndividunls npatnst the alise of Uils, psof
every other powier, depend on the ntelligenee and virtan
of the people, on thelr zeal for pubite and private Hberty,
upon  official  responsdbility  secured by law, and
upon the frequeney of cloctions,  rather than ulum
donbitul  eonstrunctions of  legislative  power! bt
we do not  put our opinlon that Congress might
authorize anch o military  commissdon ns was beld
0 Lndlann wpor the power fo provide for (he governnent
of the Nutlonal forces, Congress s the power not only
to radse and support and govern arides, Sat o declaro
wir, It has, therefore, the power to provide by law for
earrylng on war. Thle power neeessarily extends to all
leglalintion essential to the prosecution of war with energy
and sucesss, except such s dnterferes with the com-
mand of the forves and the condaet of  enmpnlzns,
That power and duly boelong te the President, ps Com-
mander-in-Chdef, — Hoth  these woers am  derived
from the Constitution, but  nelther 8 deflued by
that tnstrament, Thele extent wust be determined by
thetr nisture, by the lnws of nations, wnd by the peiociples
of our institutions. The pawer to maks the necessary
Inws L In Congress ; the power to excoats, in tio Presl
dent. awera mply many wubordiiate and anxil-
ary powers,  Each Ineldes all nuthoritles easentinl to jts
due exercise,  But noltber can the Prosident In war wore
than In peaco intrude upon the proper suthority of Con-
nor Congresa upon the proper sathorlity of the
sident, Both are servants of the peoplo whose will iy
expressed in the fundauenial low. Congross cunnot dimeet
the conduot of eampuign, nor the Proesldant or wny coi

voent ol o Gr
thom wpyplies t

mﬂ. wndar b, without the sanction of Congress
te Libuguie for the trid end punislivei of

oﬂunn?ﬂ. oither dmaum%?mmmofs
con. lling necessity, which justifies t 1t eowmpels, or,
ut lenst, insures acts of indemnity from the justice of the
Teidslatere, We by no means assert thut Congress can
extabilisd and s pply the laws of wur whiere uo war s heen
dovlured or exists. Whem peace exidls, the Inwe af peice
st prevall, What wo do maintaln s that when the nution
i involved in war, aod souwe portions of the country are
fnvaded, and all aro exposed to dnvasfon, 1t js witiin
the power of Congress to determine In what Stutes
or districts suel great and publie danger oxists ns justifles
the nuthorization of milllary teibumals for the trinls of
erimes aud offonses ngiinst the diseipline orseourity of the
nrmy, vragainst the public safoty. ]In Indinna, for exam-
ple, ut the He of the arrest of Milligan and his oo-cou-
spiritors, It is estabilishied by the pupers in the record thet
the State was o mblitary distelet, wis the thester of mili-
tury operations, hd been actuadly iayaded, wd wis con-
stantly threntoned with invastion, Tt appears, wlso, that o
powerful seeret gasochtion, composed of eitians ad oth-
o, existed within the State, andor military ovgnnizalton,
conspiring against the deaft pnd plotting Insareeeiion,
the liberation of the prisouees of wur at arlous depots,
the selzgare of the State and nationsl nrsonals, armied co-
u‘pl-ml fom with the enciny, and wor agaiost (e Natlonel
Government. We eannot doubt that, in such s thne of
In.t.lln dungvr, Congresa had power ntader the Constitu-
fou to proy ke fur the ergradeation of o Military Comniis-

slom, snd for trial by that Cotomision of perwons oo
Wl in the conspiraey,  The fact that i Fraderal

-

i
i th wern open was regnrded by Congress as g suf
flclent reason for nob exercising the powor, but thae
fact conld not  deprive  Congress of  the right
fo oxercise It. Those Courts might be open anud

wnilisturbed fn the exeention of their funetions, and yet
wlmllf incoispetent. to avert threatened danger or to
il with sdeguite mptitnde apd certainty the
witlity eonspivators,  Tn Tndiana the Judges and offieers
of the Courts were loyal.to the Government. Hut it
mieht have been otherwise, Tu timea of rebellion and
civil war It may often happen, indeed, that Jidges and
Marslials will b fn uctive sympathy with the relicls, and

Courts thelp most  efficlent  allies,  We have con-
fined  onrselyes to  the question  of  power. It
wiua  for  Congress  to  ditermine  the  guestion
of expediency, and Congress  did determine it
That body did not see Mt to authorize triale by
Mititary € |ssl n tana, Int Ly the strong-

eat dmplieation }\I‘uh]hl!ml them.  With that tmﬂu-
bition we e satiafied, and shonld have remniued stlont if
the wiswers to the questions certified had beeu put on

thit growid, without the denial of the exiktence of n

power which we beliove to bo constitutionil
aid  Goportant  to the  public safety; o 4
which, ws we have always suggrated, seel

draw It squestion the power of Congress to prc
from proscenting the members of the military coriiie
alons, who ncted in obedieuce to thelr superior officors,
whose getlon, whether warmmnted by law or nor, wis ip-
proved by that upright and patriotic Prestdent, under
whose siministration the country was resosed from
threatened destruction, We have thus far suid ltthe of
minrtinl law, wor do we propose to guy much,  Wihat we
Bave already said saffichently  indicides our opinlon
that  there s no  law  for the Gavernment,
for the cltizen, the armies, or the nBayy of he
United Statos within Ameriean fnelsdiction which s not
contaitied i or derived from the Constitution, fod when-
ever our Army or Nuvy go beyond our territorial D,
nedther oan go bevond the anithority of the Prosideant or
the leglslution of Congress.  There pre,mnder the Cope 'l
tutlon, theee kinds of nutlitary Juarisdiction: ou to be ex-
erelsed both n peoce jud war; another to bo sxerelsed in
i of foreign war without the boumbaries of the U nkid
states or tu thoe of Hebellon and elvil war witiin
States or districts  oeeupled by bls  teeated  as
belligerents: and a thind to b exerclsed 0t
Invislon or insurreetton within the lmits of the Unitod
Stptes, or during rebwllion within the limith maintal
pdhesion to the Natfooal Govermnent when the publie
danger tegquires it exercise, The first of these may Lo
eitliend Jurisdiction under wilitarg law and i found fn acts
of Congives preseribing rujos and artieles of war, or other.
wise providing for the govermuent of the national

furves, The second may  be  distinguished s
milltary  governmeut superseding, on  far as
may b desmed  expedient, the loeal  law  and

exeented by the wiitary commander under the diveetion
of the President, with the expressed or bmplied ssnetion
of Congress ; while the thisd way be denootnated taitial
Taw pruper, sl s called into aethon by Cungress, or toin-
pornetly, when the netion of Congress cannot be v,
andd iu the ease of fju-nfnng or excusing in thme of peil,
by the President, fu thmys of [nsarrection or luvasion, or
elvil or foreien war, within districts or localities where

ordinary law  no lihger milequitely  secures pibile
safery  wmd  private rights, We think  that the
wwer  of gt in such times and o #gnch
Tovalities  to lze  tripls  for  crimes  agulist

the seenrity nnd safoty of the notional forves may he
derived from its constitutlona] suthority (o rbse atd -
port armies aud deelurs war, If not oot its constituional
anthortty to provide for goverutag the pational forces,
We have no apprehension that this power, under onr
Ameriean syatom of governtiwnt, o owhich all offfelil
authotity {8 derlved from the people, exervised nnder
Airevt respotisibility to the people, is more HRely to e
whinsed thian the power to pegulete comneres of the power
to borrow money. We are nnwiling to give or to assent
by wilvuer Lo cxprescions of oplulon whibch sevin 1o us enl-
euknted, thongl: not Latended, o crppie the constitutionnl
powers of the Govertmmint wmd to asoment the publie
dareers dn tines of terrorism o rebelion,

Mr. Justics Wayne, Mr, Justice Swayne aud Mr. Justice
Miller conenr with ge In these views.
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withim the fast [0 vears, aid slee were swnried a Fi Jiwlal 4t the
Great Internatingal Be&ibithon ln London, 1662, In cumpetition with 9
Planes frem all purte of the Wirld,

That the greal superiority of these (netraments s now aniverally e
endfud tn proven by the pacT that Mowre Stelpware Lok
wenze, guil peenlizrties of culistractian * et e lesn eopind by the creaf
majority of the maanbeturers of huth Lewlspheres (48 CLOSELT A8 CoULD

WE DONE WITHOLT INP MENT OF PATENT WioHTs), aml that thets
tratraments are wiel or the most etinent pluitits of B aldd Aimerice,
whn prvfer them for their own pablic asd private e w R

nitle
Every Plans s soustructed sith their * Patest Agraflo Arrsgrecut™
APPLIED DIRRCTLY To TR SULL Luos Frane,

STHINWAY & BONS divect special atteativn ta thelr pewly lovested
“ UPRIGHT * PLANON, with thelr * PaTaxt Kesanaton " and pocuce
Tran Frame, patestod Jase 3, 1068, This loventiou conslsis n m
the lnsiguameyt (o sAdTon to the brom fraee in FRONT of the s

with au by bpsce frame (o the nran of it both fruiges being cast in /N
prrce. therghy tmparting & selidity of copstraction sl capacity of siande
Lafore attalne] [n that fless of listrument.

a5 appariing
ot tht the grenteit possihle d.g:o’ni el prom

will leave this evetdng Tor %
. daving fo ot 11 inet and prgulatal to tie shorst piL
[ Miksmisienientn. ] The ¢n T med #1aguiniter qualiey of tene, ay well an elasticins sed
——- . of thesn new Upriht Plasos, have alicited tie uos
Horr's Mar  Exreacr—DEVERAGE  OF (4 wa ol tue wisseal punfesnsn sed all wbo Rave beard
Husurm.—tatrale ol lad ra miehs shior lotn SET vals squ s croib | STEINIEAY & ‘RONS cmnbdontle dffer thicss heancifel jastommsrsts o
Vot thewighingt Witope, aml bs wiemly freommended br t - | ol sl arite wvers lower nf mimic fo call At EXRMARS Hte
[ ¢ Phosteians of thin city:  Dve Bavker Buldfey, Metremsly, [yt LETTR AL THE CELEBRATED EURDPEAN PIAKIST
el Wileonds e, Kt Nowenrack; Benh o S0 NANDER DREYSCHOUOK,
el O M et raLine lmverape far Db nbl osd veuni in health. 18 Crurt Piasiatso the Buipuwror of Russia
cuirs Qhibanrs ekt Chet, Btaskach, ke, srengibiens the body, e Bt T “,:'F"'"“" ”'”a‘.'?
crvates ai i thie, sanf yrsnrves tie generad Lealth, m;‘h:uﬂ." 'm!;fn'-uu‘-;“uf' mz:r“l.: Lt{:nl: uur:"v !lhﬂl;:
“I' el “r ‘.'l_. :! - .": Dogut dor Acsica, oppesite  Barmaa's | oo 4 el lich | seed ot wee lask coniert in mm).adlm
L gy Nk AT Binednag, nothidng ia the workl s muck 4 (o be alic 1o perfonn upan oue of
5 — P 4 |....,|ni'.‘m7.. hetr. :m..l e, thornfire |rnv'£lri-.i:hln DlhéM.
- Xine.Y 1 s AN (1 3 L | e in St Peterstiurgh), une of yoor Coscest Planos—ol o
Orr SEW “I"“l 5 Kyox I" AN D x AV t")‘!t wost widerate artist's prve—and (nfarm we, witbout delay, s 'Na
1 —"The Faliday collection pow o esdhiilos st the greal Hatier's e | paaser | cant vomit e purchase wiory to Yo
ALEXASDER DRETMTIIOCE.

LETTRR FROM WILLIR PAPE,

Cours Flaumt to the Hoya) Fuinily of Bugleed. |

; Lospos, Hngﬁx. Frb 4 1WE
Mg Steivwar & Sows: Tam mach plessal to see
o ot age making, and the gomerns certifcates pon bare se
Tim Ay

the ransl aie
an »
eily obtammd.  shookl mr hmwble spiniog he of any
Lok [ give me povs wespsmssn PlasePorle recital as €
tie 1000 of s moith, suce iy serival bere
vielts to Pariv, 1 kase seed the Graud Py
manifectenars. hut bare foupd N0 INSTRUNEST BOTAL T YRR oxe
prngtassn or Yor 1o fuct | eonsider o of @ oor Buest Syuare Fiauce
cqual to wry one of the Grand Plase wasnfactired b
Truly yours, WILIIE B. PAPE,

Plantul to 1. K. 1, the Prineess of Wales,
STTINWAY & SONF PIANUS mie the goly Ameriean fisiieme siy
expurrtank to Barope in large womboss and actuslly asidd by thee preas Vo
ik in Europesn oonertr

"WARpROONS:
FIRST FLOOR OF STEINWAY HALL,
SUn 71 AND 73 FAST PUL KTIENTHST,,
Betviend fuulr'h Ave anl brving-plade,

CHIDKERINGESONS

GRAND, SQUARE AND UPRIGHT

PIANOS

Hare boes an wded SIXTY-FIVE FIRST PREMIUMS, Gt aid SiW
ver Modals, OVERL ALL COMPETITORS st the privdipal Gimin g
rountry, and & PRIZE MEDAL AT THE WORLIVS  FALR, LOSDONg
in competition with the hedt makers of this eountry end Eninups. H
THAT THE GREAT SUPKRIORITY OF TUESE PIANOS s e |
aniversally eomceded b atundantly proved by the very Hatteriag Jetrere
and testimonials recelved duriig the past few miooths from 1bs MOST
CELEHRATED PIANOFORTE MAKHKS AND LEADING ABTI TS
OF EUROPE  Amony others may be mentiened;

Mr 1L P, BROADWOOD, foe of Broadweed k Sons Forden

Mr. C. D, COLLARD, S of Colland & Colland, Londos,

Repe Farniper,

Mile, A Gosddasd, L. Moschielen,

Clisa. Halle, Alfred Jaedl, Lindeay #oer,
Julea Negellet, 3. L Wastae, Srduey Rmits.
Jumes M. Webll, at] Relnavhe, Brigley Miaban's,
(. A Osburne, W. Kube, Giiallo Bheesdt,

& A Chappel, Y. Yoo Arvahl

MW, Dalle,
Lests Plaidy, asdl wang stlers
GRAXD, SQUARRE AND CPGHT PLANOS, WITH WL
AGKAFFR WRIDGE, TUREE UNISONS AND ALL
MODERS IMPROVEMENTS
Erery instrunent uade by ua b fully warmeeted
WAREROUMS:
NEW-YORE
X 266 WASHINGTAN-ST,, ROSTONY
Anthorized Agents In all the principal cities of the [

No. 002 BROADWAY,

RUPTURE.
WE Il

Thens tratements e AR RARYNO T
A R LR A
canes of Rephus, JATENT LEVER 0o,
A R BELTING.
LE Tngmgmam No. 53 Lahmas

FIRE AND BURGLAR




